
' addressing' t|i 


;; Judicial Court, as well as the Third Restatement of Torts, pertaining to the inapplicability of 
substantial contributing factor language in ; 


matter. The instructions are needed as a result of the iSuprerne Judicial Court's decision in 



pi', 




test i.s arj inappropriate measure of causation for certain actions, as well as tlie position of the 



Third Restatement ot|TortSj in which the i,“»ub|8ta|t 
abandoned in determining causation. 



\mgmgt has,,,been 

.. ffi 



bireaeJied the applicabJe standard of care reliit 


liii!' :i!f :l ill iP iir ill 

xovided to Plaintiffs 


lli'-i'iii H 

i.decedent Jason Lew in April 2011, as to cause him injury and death. 

If''': IIIill 11 "\1 ™ illtII 'i: t 'lii: • il: 


iliiil ;ilji; 'iiliiiij-iiiiL 

■;'. :' 'i'v’ 














































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































iliiiii 


’ ji i / ^ III ” 


III 


Ffl of the term'eubirtaniial contribmins'f&M'ftir determbit4'^ cauekon 


historically accepted by some courts in cases where jomt tortfeasora^ actions indivisibly combine 


category of cases with 


I lii ■ ■ r ' .. r'll 

le multiple 




causation. Sss v, 4S2 Mass. 1. 3, 30^31 (2008). In Matsuyama v 

Bk t lbflum. the executrix of an csstatc brought a medical malpractice wrongful death action .. 




aUesins of <*STO of ,miv.l agoiose ihe decefeiPa modkal provide™ for roisdiagaosip/lfW? 

:'l“ ■' ■!' Jf -v I " ii' I It :i I- t ; . . il,: ■;i, It Jilt I 




S' .mill ' iiiti' ,, ' I ,1 .III 


..IP'' " ' i, , i' !' '■ " " f ' |,,,, 

contributing foctor causation is appropriate in multiple cause cases whera *'ii may be impossible 
to say for_certain that any individual defendant's conduct was a but-for cause of the harm, even 
diough it Mn be shown that the defendants, in the aggicgatc caused the liami.’^ 14 at 30 


-II,"''- 



SrSp'Si*]-f otherwise’inappropriate. See id. at 30-31 

"•'Fiiirii# J’ ,# ill III JI ill I. ill i "I i:!;i:i!ii: JI IIJill ^ 





'®'‘W S§£K«Matein«n! (Third)f»fToits 5 26cnrt. J (Tentative IJiaft No2'MaVlS 
2002) (cnodrtini' as tot adDptSriu sutoijcbl toor \n Ariid^^^n. two line^ 

^ M.WFNs (Minn If2(1). Bocan.ic each «f lh« lijra was sufficlent to Caiiite the nliiintifF’s 




IM 




won ms s piiwic: poj«cy Siwnopoiiii SfiS is S itidlBixJ WdRht. OiictS Mhre inti* ilii ||irH,nblf^ Hn«h i-*..,.. 

MyrjM^^tqpfLwl ...Bmimfo. 5d vNI,K i Xiovs^^oSiM^grll 
HlWrtl. simtlyrly ubjccttoitiiiMc outcome would have been |*rod!iu:ed hv hi|i>fer caujiiiibn |n Cotlw v iTnvcner 
112 Mass. 2.10 0902). had llw trial court not applied the concept ofsiihsmntial contrilnuing factor causal ion histeud 
[rflf'SK. 'wut^ckndatilEorj tM independent of each oilier, raced past dihcrsidc ofahorsc drawn waacin’ 
'''‘®‘SS£4f3 I'Ot possible to determine whai portiunof the iicddmi L In I 




























^ I^TciYIqiZC0DCs7gC - Internet Explorer 

¥iry .fiR 


SKSlii 




W-iMji 





Ilx X. ■ ' r * ■' ■ ■" ■" ■'! 'll' ■III '' '' ''i ' ill' 'll''ll 'll- II iriii 1II' ' ' ' II 

Bfie Mmmm 4S2 Mas®, m 31 «: 

nuraeixm asbestos products manu&ctured by a number of different companies in the couxse of 

his employment. Q Connor * 401 Mass, at 5S6--87. He and his wife subsequently sued all of the 
|maniifactu|effs o||the ,asbe^s^ pipi|uctS:, to 


JIM '-||||!:' :-||l;r:i j » *’ 

. 





' ’.,;'\l - ^ 

■Milliiliil'' ■ ■'. 


pf-.if"' ■■ 

'll 


^ be Si y^paor Court feund since /wo at- more wrongdoers negUgently contribute[d] to the 
personal injury of another by their several acts, which operate concurrently, so that in effect the 
damages suffered are rendered inseparable.^' the application of the substantial contributing factor 

test m li£u of the but-for teat loi determine caMsation was; appropriate. IjJi at S^iiifinternal citation 

. .. .' . 


btoittedJCempitesisaddedK^^^^ 

sometirn^ referred to as “combined force" situations^ or “multiple sufficient causes"^ where the 
application of the substantial contributing factor test has been found to be appropriate. Despite its 
limited purpose and applicability, or perhaps because of it, substantial contributing fector 



(Second) of ['orts. Tlie sub^iuntial contributing factor language lias beeit used inter-changeably 


... 


.. 


with the but-fer lest as well as test for legal cause, also referred to as proximate cause resulting - lii/ 'l 

, ... . , ." ' , :• ' 

furlhei' coiilfusion and misuse. 'Ibe Second ■' - - - .t * a 


lliSiiilliliPt 


!4estafewept uses SubsimtiaMbctor as a synoityml 'v'lll^ 

I';: 'IiIIIh ii .JlhJlIll ill!, illii, lillif lliii: iils,,:;illi,/iiiiii ii„ ... !■. . ;..A,iii, ii;:liiiid 


i "ii 

limited^'rangc "bfattiialions-fbujtd in''':secliotf43i®(2)i aisd m fart dif an approach to tlte''discretl||''||l|i 

... 
























ttwvii 


see BLeataliement fSecon 





,11™ 









iniiltiple:: a^^eaiiin^ oiid jfiir:'ilia iniei^ 

I most common bdnk the Mse of sulMtantlal contributing i5»ctor language in deterniinationa «( both 
cause in feet, and legal or proxiinate cause.^ This has led to ccmfusicin and misunderstanding in 


wiUi juries, which haa generated severe scholarly criticism.’^ Indeed, in its draft 




lilifW completely r^eciing siibstaotial contributing factor language .(or causation, 

^ Restatement (Third) of Torts: Liability for Physical Haim (Proposed Final 
.. Draft No. 1,2005). 

^*‘,|ll J’ jfF Substituting the substantial contributing factor test for the but-for test in evaluating 

lit'' V ,llll'' ' - 

■ .^^^^l^oiocieaites ambiguity fo foe standarddfiproofj iftnolhiSeyii|eii|irisk|foiiM!:ri!i4.fcfobd®tN fill® 

, i ,may be altered. The ALi has found that foe vagueness of foe substantial contributing factor test 
may ^'un/airfy permit proof of causation on less than a showing that the tortious comiuct was a 
I- |!!^ but for cause of harm or may unfairly require same proof greater than the existence of but for 




I'l ; 1 


! ? niinfffvv 






iii'iiijy! 


: :l K; * 






I'MlIOili:# 




liliK concept of sabsiamial liiclor whs originally proposed by Jcicjniah Smith 9S a guide Ebr resolving legal 

i||jii|t t™;l' (praKiraatc) cause issues. £ge lereinlah Stnuh^ LfiM^uaeJllilifito (pts. 1-3) 25 Harv. L. Rev. 103 223 

:As:Richard,:WBht ife){|>lai(is,,#niiili |jwop 0 etl |li,#i undei^ sabsii»hti:a.i fticw»r analysis -de(fendEiiit‘s 
H® jib'ff j‘»N^i;^njpteii<ed or' O n c e Mor^ into tht ffa.mhl; , 

^plpnaWiOn to ilJisfro|! 0 #ed,,;Wifly|fejN!jba# toted, iliat thc|||deitEipdBnt :’|8 he w siiitowi^ 

1 llli lir ^ smigieti m butfor feyr (with an exwplianJ»’simulmeom, imkpendentiy simcmi 

|| cwHfmornl but ^ imx m afu/misimmtly i^lxtivgt or i^ckmfmor in pyoducing the harm, np lo 

frVir<r ci///wj ^rwwwiCiGf (crnplm^^^^ 

^ goe bify4» nena 11. 
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Mided). . Substantial fmitQiriiLangp^. vnsi^^ liUeoide^ 

|iiiiiiii^^^ iiiiiiii ipiijwiiiiiiifei 

nJ ijllAllhough it may have pioducrai: .the dtediii^lcnl^ 






as possible^ 


rather than mow probable than not. This may be a nuanoed nitration in the standard of proof, ,|, j, ! 
but it is an alteration nonetheless. Consider the definitions of'(he two 'tertna: . j, 'j ill l||'. |l|d||L,i, ii||; lil, ';i I:'! |■'||;ij| 




that may be true or may'be\het:ale^^^ one |,j jii H 1- r ‘.l;' iJ Ji, '1j; 

has no knowledge to tine contrary'^ ' ’ ‘ [' M p; }■ | ■ ■' ‘ I I.' f t i ’| 


I^beble: a4j. I. likely to occur or prove true 2. having more evidence for 
than against, or evidence that inclines the mind to belief but leaves some 


room for doubt 3. affording ground for belief. 





The very nature of the asbestos manufoctured by Raymark and olhars dkl not allow for an 
evidenti^ finding as to vdltether'<1 


' ■ ||||||! ■ -h; • ^ 

plaintiff. The jurors did not ha^'e more evidence for or against Raymark’s contribution to the 
plaintiffs injuries. Theie were no exhibits of particles removed Irora plaintiffs lungs tliat could 
be linked to any one defendant, let alone Raymark. Rather, through the substantial factor 


laneuage the jury was asked to consider merely the possibility ot Raymark'| contribution: jt moy 

. 

have been true or it may have been the case that Raymark’s afjsbesios caused the 'inj|uiy m the 


absence of no knowledge to the conti'ary. 


Not only does the substantial contributing factor test creaic ambiguity in the burden of 
proof, die very language of the lest ts, ilsclf| ambiguous, What p substantial? Is 25 a substantial 


part of 100?VA court could foqk|p| 




liMua 


^Sec i if 

Random Hott« Unabridged Uirtionary, Random House, Inc. 2006. 


* See supta note 7. 

^ Se£ Jttkubowtkriipra note 1. 
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contains fbux possible and accepted meanings of the word.^“ Even the MCLB Massachusetts 



!*■ Practice J1117 Inail^^ 

i3.:' .^ 





One way of defining “subslahtiai” employed by the MCLE Model instmctlons is "not an 
lESigniflcanl factor" or “material and important ingredient." Ss& MCLE § 4.3.3(b), Practice 
Note. This definition in no way obviates the problem of meaningful protection against dilution to 



rnoreilllohaWe 

ill 

useless 



landE 

i!: 

ill 


!i| Hill' % ; 

c.,l 0 k]s not! 



3)0 


jcsh&ixl 

diuci I 




mm 



I I I ■' '' I'l" '[I'■ I ' li 

iiiiimier'IllboVainf'' 


r' 


reasoning nor to any facts that will assist courts or lawyers in resolving the question of 
causation." 54 Vand. L. Rev. 1071,1080 (citing Dan B. Dobbs. The Law of Torts. 416 (2000)). 
The ability to clearly define the word "substantial"' for jurors is a common problem. In 



^ 401 Mass, at 590. Sm aJsfi Seward v. Minnenbotis 



itiii 

\4 


lW.^;2i;2il,224{i;inl: 


W6) (using sub.staruial factor for factual cause "leaves the Jury afloat without a rudder...and to 
decide the case according to whim rather than law."); W ol fe v. Es ta te of Custer . 867 N.E.2d 589, 


509 (“what constitutes a substantial factor may be difficult 



I 

iS. 




...''I' 

liiig 'P]xxlucts;sCorp .i^. 697'1'Ni 
confused by tlie term .substantial factor on verdict sheet and requested a new sheet during 
deliberations because they bad made an error cm the first .sheet); CJarke v. Ord er of the Sisters of 
St. Dominic. 710 N.Y.S-2d 108, 10^ (2000) (i;l(ijaa MoijSfte and noting new trial appropriate 



'III 


m. 


<l^T |j;en<^n;?<u«>ly mxjnshing: .ibuinkrl, plcnliful b posiKcsscd df goods or ai!i luodcialcly wciiUny 

m*n-co«dlo, ofeo: having a gnocl :ind wisll nK:iimc proHucing pToptsity c: considerable ii iinicninl. value, 

or ’^orlk 3 a: having, good sub.stiince: fiimly or srnucly cnnsliucic:!: Manly, snitd, flTin b: having ji ^dicl nr lirrn 
foumlaiion: $oiin<ily based: tarrying weigh' 4 a: being that specified to a large degree or in the main b: of or rclaur'g 
10 the main pan of $oiwhing syrr. scie rmssive Webster's Third New International Dictionary (i99J). 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































if liiili'jlii iiil 









iiifllii 

















M pii'Wiiwif JiBwis Moouimr WMjflisIoii iend«riiigi|pite^^ fiveii':Proflsoi^ m:tintt 

ilifeilitfyilli''liiiiir:' •:Jl'■ .•*' ' 'll' -iiiir/ .f.Ill■':lti';111 ill'''i!'' 1 r:'lil!.:.ii''i '!■ :"i" f: Jiil' ii':f■"fcllii.iiSlliff.ll'■'iji!' '' iii ili'''ll. 






r Ji I 

...tl I i'! Ii:l I: 


■I 11 










l| I ‘Isiiljsiaiiiiiil featn” seemed sufficiently IntelHgible as a guide in8jl;ij U | | 

f j |p?'r '-’l|ll '"i howevetr, the development of severaJ quite distinct and | I f 11 Eli 

ll' , I |l:' ^ I " (^nUicting me^ings of the term “substantia] fectof” has created a ||:'| f':| || |jEi 

11 li I of confusion and raisunderatanding, especially when a court, '' 'fsEI |P| | |fi|li||||| 

^ossw is'iiw aloitt in his Kilicism of substantW ctillitnb^dlig^&cltl’ 

longer gamers support from the scholarly community.'' 



T: ; iil i': ' I 


li'. .... 


iiiiiil 


■iiil 
iiii III 


lifl 

■iii 


1 ?# |l>^ fiisi'point |f,ii':! 

II #.#111 i I fill .jiiy i| ... I Iff 1 .|.Mt .fi I f'i Iiil 

cifliusatioii uic{[iiir^ is'the; bitE^for cjonSuth tHust c&use ^ 

" Restatcmcat (Thinci) of Torts; fiability for Physical and Emotional Harm § 26, Cml. J (2005): ses iiki Amo C. 
Bccht & Frank W. Miller, The Test pf FflctUBl Causatiaii in Negligence and Strict Liabtlitv Ciwftt 130-134 (1961); 
Dan B. Oubbs, tht L stt vv of Torls* § If I, 416 (2000); Bert Black. & David l-l. KalEandcr, Jr.., Unravel irm Causation: 
Swk tc 3 U, Bal. I. Envi't L. I (WJ): William V. Dorsnneo, III, Judgeii. .inrip.); ^ np d ^pufny 53 

L. Rev. 1497, J 52**-1510 (2000) (.substantial factor “renderfsij) ilic cauaiitlion slandard considerably less 
inteJiigtbl*”); Uon Oimcn, Ibg lorj^ 29 III. t.. Rev. 5S2, 606 (1935); Charles 0- OTe^oty. 

C iiis a , in Nsit l lim 3 ;=:A., fa yi (V^ok RdlirtM. „i 

thrce-ddTfcrait senses, ilic Rfsiatarheirt {Secnntl|^o#oii h|lcf (ri|ltciNipl||i||d(!i pn®l(>i|n “I I 

Jdiie Slaplcton, the Scoun of Iviai l W tB|Cqiscqjtlenca|t^ 54 Vsnd. L Rev. 941, 

945 , 97» (2001) (■‘The Obfiiacating terminology of legal cnuiic, pioximatc cause and jubstatnial factor slicnjld be 
replaced Robert Strassfcid, IL,,,: CPUntHfaEmsls i n ilut Lbw. 6D Oco. Wasli. L. Rev. 339, 355 (HJ92); Richard 
W. Wriillt, 0!l9g Mc>r9 it l lQ llie Prambk teh; Dtliv, Caits u l CotllTibul i im . imd the t-xlem nf Lepiil Res pn'n<il>iyty 
54 Vand. U. Rev. 1071,1080 {2001): H.U.A. Hatt & A.M Honorii, Causatio n in I lie Law. 124 (2(! ed. 1985) rLiltlc, 
however, seems so be gained by dcscitbjng, even tn a jur)^, such cinses im terms of the adimlttedly iiidennable idea of 
a ‘subslantinl factor.’ ^V. Page Keeton ct bL, Prosser and Keeton on Tciirts. § 41, at 43-4 S (Jtb ed. Sunn 1988) 
rijvun if‘substentlBl factor^ seemed suflkieiilly intelligible as a guide in time past, however, the dcvcLopmcnl of 

ssiiiPf n 

iiasaiailsilliyi^^ 






i’''l,iM!ii‘iiiiliiiiiilii!i 


(teSllned ctei sliillkns.i'kt 'slLd n.W^m 

(using siibstaiitial f^edcnr for factual cause "“leave |b] the Jury aflcinl wiehont n ruddier and to decide (he case 
accoidini to whim 

’’The new Rfslalement of Tons, under llie seelio 11 on inill".iple su(tielent causes, has completely abandoned the 
substantial Loniiibuling factor test, even in the narrow calcgmy of esses to wh ich it Ims trsdhionally been appro ved 

Vi.. m 
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UabUify to bt imposed. Conduci b a/aeimi cause of harm when the harm would not have 



occi^ absent the eonductf R«ataliiiient (IW) of 



Liabilily for Physical and 




Wliere tharc are potentially multiple causes, Ihe Third Rjestatcment makes clear that but 
(without which the harm would not have occurred) remains the operative test. Section 27 
states that “[i]f multiple acts occur, each of which under § 26 alone would have been a factual 


it. 


ca|se of i|e phiskal harm ^ the 

ikual'iihusi»'hf ti^ harm..” Id. CGali^ 






les' 




It 


pidei fqi dlirento ||e 


there are two or more competing causes, each of which is sufficient without the otlier to cause 
the harm and each of which is in operation at the time the plaintLfPs harm occurs. Id. at § 27, 

Cmi, A. As such, the Third Restatement makes clear tliat even in the case of multiple causes, 

ilp-' . ,• 

, each mylfiple cause must bf a |actpa| Joi|ife,,fa|fa ^ 

^ ^ f ^ . jlinflFfl 

liability. Subfitanlial contributing factor tost and language is fraught with problems and is 
unnecessary. .As the ALI states: 

|T]hc substantial-factor rubric tends to obscure, rather tlian to 
assist, explanation and clarification of the basis of drese decisions. 

The dement then must he establiA'hed, by whatewr standard of 






proef is the ff 

SiitiO!|!27i||lo’ipei 
are elemenis of sifticilnl 


factual 

causes without employing the substantial-factor language of the 
prior Torts Restatements. There is no question of degree for either 
of these concepts. Id. $ 26, Cnrl. J (emplia.si.s added). 
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i Pl'IiCW-’ij I 



liliifc' 

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































not have oceurred absent the condikt.” Restatement (Third) of Torts: Liability for Physical and 
Emotional Haim § 26 (2005), The substantial oomributing &ctor causation relic has no place in 
iip^ oase. Application of‘‘aubslantial contributing fad|>l|'' Isheu^E# in this 

ywiWiiiiiiWiiiiftlii ii Wii 



alleged itegligtocevras the cause of the patiem - , ' 

Indeed^ ihc use of “substantial contributing factor’^ language in this case would be ' :|j,! 

erroneous and troubling because of the inherent ambiguity in the term “substantial,” As noted 
! abovi3i;;case^ law and scholarly .authority afiirm that courts, may no longipri blkdly rely: oi'. tbel, « 

:,j|ilf" ji # .1 I ii 

:ailiiilil|y oflurols to^ ascerlhiil'ViiMati subalfcahtlal inra Mdiewiteil oitftionliariiBl alif Iw'llii|illL|| oo^ ' ilN! 

■: - , ■; ' > " .i T. .g j| , I 

• , , : ... , ' !:■ W k 

not provide adequate instniction. Use of substantial contributing cause can only lead : to 


particular defendant is both ihe legal i 


can a defendant 


J klir 


III 

iliiil i liiliiili 


..... The' b«t#r test for causation pfoVSthiP fWIMbquate and coi|hizabl<®'TnstrhSiou fo.r!tbef 

jury ill this case. The question on catisation for the jury is a sim]>le one; but-lor deleridunt's 

"i' 

action, would the patient have been injured. A but-lor test for causation (without which it would 
not bave occurred) is the, jwoper .statidaid, preserves the more probable than not standard for the 

iiliiliillllllllll I ii . . .illlil Jiil .:iiii; illlilf :illlll::!illllli^ 




terms and, comports with mi>dern thinking and scholarly criticism as reflected in the Third 





Restatement. 



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































